The objective is to provide information, guidance and advice to practitioners on the formation of joint investigation teams (JITs). It was developed by the JITs Network -in cooperation with Eurojust, Europol and OLAF -and enhances the previous JITs manual in light of the acquired practical experience.
INTRODUCTION
A joint investigation team is an international cooperation tool based on an agreement between competent authorities -both judicial (judges, prosecutors, investigative judges…) and law enforcement -of two or more States, established for a limited duration and for a specific purpose, to carry out criminal investigations in one or more of the involved States. Compared to traditional forms of police and judicial cooperation, JITs have the following added value: -JITs enable the direct gathering and exchange of information and evidence without the need of using traditional channels of mutual legal assistance (MLA). Information and evidence collected in accordance with the legislation of the State in which the team operates can be shared on the (sole) basis of the JIT agreement; and -Seconded members of the team (i.e. those originating from a State other than the one in which the JIT operates) are entitled to be present and to take part -within the limits foreseen by national legislation and/or specified by the JIT leader -in investigative measures conducted outside their State of origin. For these reasons, JITs constitute a very efficient and effective cooperation tool, which facilitates the coordination of investigations and prosecutions conducted in parallel across several States.
CONCEPT OF JOINT INVESTIGATION TEAMS
General issues. To enable the JIT to operate efficiently, JIT partners may wish to agree -if not already included in the JIT agreement itself -on practical arrangements concerning, inter alia, the following issues:
Investigative objectives (both short-and medium-term);
Exchange of information and evidence: channels of communication and frequency, i.e. use of SIENA available via Europol as a secure means for communication of personal or sensitive information, or secure email available with Eurojust"s equipment;
Coordination of investigative measures: frequency and modalities (face-to-face or video-link) of operational briefings;
Role of seconded members: timing and duration of secondment; possible assignments in the State of operation; Administration and logistics: working language, equipment (office accommodation, vehicles, IT equipment, other), resources, personnel; Disclosure and admissibility requirements: clarification of respective domestic rules and identification of specific requirements that may be relevant in view of JIT operations;
Financial support: roles and responsibilities for the submission of funding applications and reimbursement requests;
Prosecution strategies: arrangements on jurisdiction, including possible transfer of proceedings.
Crime-specific issues. JIT partners may also wish to consider these additional arrangements for the following offences: Trafficking in human beings: special arrangements for support to victims; Drug trafficking: handling of samples and their further forensic examination, including coverage of expenses; Euro counterfeiting: cooperation with the European Central Bank and/or national banks; also with Europol"s Forgery of Money group; Money laundering and asset recovery: coordination of cooperation with third States; specific arrangements to tackle the financial dimension of investigations, arrangements concerning tracing, freezing, confiscation, management and sharing of assets among JIT partners (and, if applicable, with States not involved in the JIT), including the need for urgent measures to prevent dissipation of assets, use of existing networks (such as CARIN and other regional asset recovery networks); Counterfeiting: terms of involvement of private parties; initiation and coordination .of financial investigations; Property crime: storage of seized items, including sharing of storage expenses; Cybercrime: terms of involvement of private parties; involvement of non-EU States; If clarification of specific aspects of different types of offences is required, Europol experts and analysts and Eurojust National Desks can be addressed and solutions can be found during operational/coordination meetings. Not all of the above instruments are applicable between the same States. Therefore, referring to several of these legal bases in the JIT agreement may be necessary in JITs that non-EU States are involved. Furthermore, the content of the provisions related to JITs, which may vary from one instrument to another, may justify that specific arrangements -supplementing the applicable instrument(s) -are introduced in the JIT agreement itself.
Conclusions from the 10th annual meeting of JITs experts can be consulted to get an overview of the specific challenges of JITs involving non-EU States and possible solutions.
Practical considerations. Apart from legal requirements, practical considerations are taken into account in practice when assessing the need for a JIT, some of which are provided below:
-The complexity and sophistication of the criminal network/activities under investigation, -The number and complexity of investigative measures to be carried out in the States involved, and -The degree of connection of the investigation between States involved.
In the vast majority of cases for which JITs are established, parallel investigations are ongoing in the concerned States. However, investigations may not always have been opened in all concerned States when a JIT is considered (but only in one or several of them). In such situations, the first step is often to trigger the opening of domestic investigations in the other concerned States. When already ongoing, the respective stage of national investigations can play a role: in particular, national authorities may be more inclined to engage in a JIT when their investigation is still at a relatively preliminary stage and when investigations carried out in other countries are at an equivalent stage. When the case presents connections between more than two countries, their respective level of involvement is also taken into account: sometimes it is agreed as a first step that a JIT will not be established between all countries concerned but between the most involved ones, while the cooperation of others will be sought via MLA. In case one or several countries would like to join the JIT at a later stage, it is always possible to amend the initial agreement. Having this in mind, it is recommended that law enforcement and judicial authorities from the States considering the creation of a JIT meet to discuss the matter at the earliest opportunity before a formal proposal and agreement is made. Eurojust and Europol can play a key role in this respect by allowing -during operational or coordination meetings -national authorities: -To get a more complete international picture of the case, -To discuss the advisability and modalities of opening parallel investigations, with a view of settingup a JIT, and -To clarify domestic requirements concerning the submission of a formal request to set-up a JIT (which in some States constitutes a prerequisite to its setting up).
The JIT agreement. A model agreement has been developed to facilitate the setting up of JITs. This document can be downloaded, in all official languages and in editable format, on the websites of Eurojust and Europol. The JIT model agreement represents a common non-binding baseline that practitioners can tailor to the specific needs of a case. Hence, standard provisions are sometimes reworded to reflect the requirements of national legislation or ad hoc arrangements. The model agreement also provides a useful list covering most of the points that need to be addressed for a JIT to perform its activities in a secure manner. In practice, the EU model is used in the vast majority of JITs set up between EU Member States. Furthermore, this model has proven to be sufficiently flexible to serve as a basis for discussions with non-EU States with some adaptation to the different legal bases. Some Member States have also developed bilateral model agreements that may be helpful in anticipating issues that are likely to arise in this specific context and speed up discussions on the content of the JIT agreement. After an agreement is reached in principle to establish a JIT, Eurojust can provide assistance in drafting the JIT agreement and discussing -via the National Members of the Member States involved -clauses required to supplement or to deviate from the model agreement. A best practice in this respect consists of completing the model agreement in a common working language and translating it in the official languages of the Member States involved only when the partners have agreed on the content of the document. During the lifetime of the JIT, the initial agreement can
Proceedings of SOCIOINT 2018-5th International Conference on Education, Social Sciences and Humanities
be amended by mutual agreement between the parties in the event a change in content is needed (e.g. changes in crimes investigated, involvement of a new party, composition of the team, purposes or extension of duration).
Composition of the team. Each party to the JIT agreement appoints the following persons:
-The JIT leader(s), in charge in particular of supervising JIT activities when the team operates on the territory of the concerned State. National legislations usually specify which authority is competent to establish a JIT (where applicable, following an authorisation mechanism) and which authority is competent to act as a JIT leader -The JIT members -in most cases law enforcement authorities-who will perform the investigative measures/operational activities. When present and taking part in investigation outside of their State of origin, appointed members operate with the status of "seconded JIT members".
A JIT can be established between competent authorities of at least two States. In practice, it is not rare that JITs are set up between a higher numbers of partners, which may justify that specific arrangements are taken to facilitate the exchange of information and evidence.
Planning and coordination of operational activities. To achieve their purposes, JITs require the effective coordination of domestic proceedings and planning of investigative/prosecutorial steps. Coordination and planning also facilitate requests for financial support, which are based on the estimated costs of planned operational activities. For these reasons, practitioners have identified the need to address these practicalities within the team and to agree on specific arrangements. A checklist has been developed so that arrangements taken can be included in a dedicated document, if deemed appropriate (a so-called "operational action plan"). However, in practice, a clear preference for more informal solutions has been reported. Periodic meetings -particularly those supported by Eurojust and Europol -are used as planning tools. Conclusions of the meetings reflect the arrangements made. Whatever format is found preferable, discussion and, if possible, recording practical arrangements concerning JIT operational activities that are not already set out in the JIT agreement are recommended.
CONCLUSION
A JIT is set up for a limited duration that can be prolonged if needed, as agreed by the partners. Partners are recommended to consult and coordinate in due time on a possible extension to avoid discontinuity in the cooperation framework. Unilateral decisions to leave an ongoing JIT should be avoided if possible. Special attention should be given to situations in which, due to different timeframes, the competent authorities of one State need to conclude their investigation -and therefore to put an end to their involvement in a JIT -while cooperation needs still exist from the other partners. According to the feedback received, this issue should be adequately anticipated and ad hoc solutions may need to be found. At the latest before the closure of the JIT18, settlement of jurisdiction and practical steps related thereto (e.g. review of the scope of respective proceedings, sharing and/or possible transfer of jurisdiction, etc.) may need to be considered among JIT partners, although the arrangements taken can be implemented after the closure of the JIT. Evaluation of the JIT by the actors involved is of crucial importance to enhance knowledge and to improve the functioning of the tool. A JIT Evaluation Form has been developed to assist practitioners in this process. When the JIT is due to expire, practitioners are encouraged to jointly perform this evaluation, ideally during a dedicated meeting. Evaluation is required for JITs having received financial support from Eurojust. Detailed information and guidance on the evaluation of JITs and support that can be provided to practitioners can be found here (Boychev, 2007; Costa, 2004a; De Groot, 2005a, pp.83-97; Hristev, 2012a, s. 448; Iliev, 2000, s.155; Ivanov, 2010a, s.326; Kolarov, 2012b, s.54; Kotorova, 2014 , s.247, Kotorova, 2009 Masheva, 2008a, s.1; Mihaylov, 2007, s.174; Mihov, 2010b; Nikolov, 2015; Peers, 2004b, p.5; Stoykov, 2013a, s.90; Timchev, 2005b, s.109; Vitorino, 2003; Vlastnik, 2008b; Yanev, Mihov, Nikolov, 2010c; Yanev, 2013b) .
